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RESPONDING TO A BULLYING AND HARRASSMENT REPORT
Bullying at work can fall within the scope of various state and federal laws. Obligations under such laws are additional to any obligations under WHS law.

Anti-discrimination laws
State and federal anti-discrimination laws prohibit behaviour that amounts to discrimination or harassment. Some forms of bullying at work may breach these laws. For further information on anti-discrimination laws, contact: 

• NSW Anti-discrimination Board 02 9268 5544 or 1800 670 812
• Human Rights and Equal Opportunity Commission (Federal)1300 656 419.

Criminal law
Physical assault and sexual assault are criminal matters and should be referred to the police. Other forms of bullying can be offences under criminal law (eg threats to harm someone and damage to property). 

Industrial laws
Employment conditions, grievances, disciplinary action and termination of employment are covered by industrial laws. 

WHS Laws

Dealing with bullying incidents quickly and impartially will lessen the impact on the workers involved and the business.  

Principles for handling workplace bullying incidents

There are a number of principles that should guide a response to a bullying incident provided by Safe Work Australia in the Draft Code of Practice on Preventing and Responding to Workplace Bullying, outlined in the table below.

Table 1: Principles for dealing with bullying incidents

	Treat all matters seriously
	Take all complaints seriously. Assess all reports on their merits and facts.

	Act promptly
	Reports should be dealt with quickly, courteously, fairly and within established timelines. All relevant parties should be advised of how long it will take to deal with the report and should be kept informed of the progress (e.g. a regular update, even if there has been little progress, to provide reassurance that the complaint has not been forgotten or ignored). If additional time is required to address the issues, all relevant parties should be advised of the additional time required and the reasons for the delay.

	Do not victimise
	It is important to ensure anyone who raises an issue of bullying is not victimised for doing so. The person accused of bullying and any witnesses should also be protected from victimisation.

	Support all parties
	Once a complaint has been made, the workers involved should be told what support is available (e.g. worker assistance programs and peer support systems) and allowed to have a support person present at interviews or meetings (e.g. health and safety representative, union representative or friend).

	Be neutral
	Impartiality towards everyone involved is critical. This includes the way people are treated in any process. The person in charge of an investigation or resolution process should never have been directly involved in the incident they are investigating or attempting to address. They should also avoid any personal or professional bias.

	Communicate process and outcomes
	All parties should be informed of the process, how long it will take and what they can expect will happen during the process and at the end.

Provide all parties with clear reasons for any actions that have been taken and, in some circumstances, not taken.

	Maintain confidentiality
	The process should ensure confidentiality for the target and also ensure confidentiality for other parties involved. Details of the matter should only be known by those directly concerned.

	Keep records 
	Documentation is important to any formal investigation. 

Even if the matter is not formally investigated, a record should be made of all meetings and interviews detailing who was present and the agreed outcomes.


Resolving bullying complaints

Bullying complaints can be resolved using an informal resolution and/or a formal investigation approach. The aim of a complaints resolution process is to ensure workers are able to return to a productive working relationship as quickly as possible.  At times, all that may be needed is for the person engaging in bullying behaviour to be told how their behaviour is impacting on others. Where the person denies wrong doing or is not open to change a more formal process may be required.

The approach taken should reflect the seriousness of the situation. It is important that the worker who reported the situation agrees with the proposed approach or combination of approaches that will be used.  

Informal resolution 

The informal options open to a worker who believes they are experiencing bullying at work include: 

· reporting it to their manager but doing nothing themselves. The manager is then responsible for identifying and minimising any risk without implicating the person 

· speaking to a contact officer, union representative, manager or human resource for advice and support, or

· speaking to the person engaging in bullying behaviour directly, being mindful of personal safety and the possibility of reprisals. 

If a worker chooses to speak directly to the person engaging in bullying behaviour, the procedures should advise them to keep a record of that conversation.  If a worker chooses to resolve the issue themselves their manager or supervisor is responsible for ensuring they are protected from any reprisals. 

Although a worker has the right to make either a formal or an informal complaint, the procedure should encourage them to consider the informal process first, as this can often achieve a better result for both parties. 

The informal approach should not include an investigation or disciplinary action. Instead, a ‘no-blame’ approach should be used. The main focus in an informal process is to return the individuals to productive work as soon as possible without further bullying behaviour. 

A record of the incident should be made for use in the risk management process and when the control measures are next reviewed.  The information recorded should cover the nature of the incident, its impact on the work area and the outcome of the informal process. The parties to the incident do not need to be identified in these records.  There is no need to include details of the incident in the personnel files of those involved, as this is only necessary once a formal process is initiated.

Formal resolution 

The formal process involves the target of the bullying making a formal complaint in writing which is then formally investigated.

It is important workers clearly understand what to expect from making a formal complaint. For example, workers should be told that:

· the investigation procedures will ensure fairness for all concerned 

· an investigation will occur as soon as possible after the complaint is received,

· an impartial and independent (preferably external) person will conduct the investigation. 

A formal complaints procedure will differ depending on the size of the business. Some businesses may not need to use all of the steps in the formal process. In such cases the process may involve interviewing each person involved and making a determination based on the information received. In businesses with a human resources section, the process may include all of the steps in the formal process.

The formal process is made up of:

· lodging a complaint

· initial response to the incident by the manager

· a formal investigation

· outcomes of the investigation, including any disciplinary action

· possible appeals process, if necessary, and

· monitoring the situation following the investigation.
Principles of natural justice 
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Step 1 - Lodging the complaint

The first step involves the target of the bullying behaviour informing their supervisor or owner of the business they wish to lodge a formal complaint. If the target’s manager or supervisor is the person engaging in the bullying behaviour, then the complaint should be received by the next person of seniority in the hierarchy. The bullying contact officer may also receive bullying complaints.

It is the responsibility of the person who receives the verbal notification to: 

· protect the target from reprisals 

· ensure confidentiality is maintained

· ensure adequate support is provided to both parties

· ask the human resource team (if there is one) to organise the investigation process, and

· provide assistance to the target to submit the written complaint. 

The complaint should be in writing with specific allegations including dates, times and names of any witnesses. A template may be included as a part of the complaint procedure to make the reporting process easier. 

Step 2 - Initial Response 

A suitable manager should meet separately with both parties as soon as possible and explain the formal process and their rights and responsibilities. The discussion should include: 

· the expected timetable for investigation and resolution of the complaint

· how the complaint will be investigated (e.g. interviews with the target, the person accused of bullying behaviour and any witnesses; viewing documentary evidence)

· who will receive copies of any statements and records of interview, if obtained

· who can be present at interviews

· whether parties can refuse to participate

· what support mechanisms will be in place for each party, and

· what interim measures will be taken to ensure the safety and welfare of the target during the investigation (interim measures may include suspension of the person accused of bullying behaviour pending the outcome of the investigation, or assignment to other duties until the investigation is complete).

Step 3 - The Investigation 

An independent investigator should investigate the complaint. The investigator may be a manager from another work area or someone external to the business.  Either party should have the right to challenge the independence and impartiality of the investigator, providing they present reasonable grounds for doing so. 

The investigator should notify the person accused of bullying behaviour in writing about: 

· the details of the complaint

· the interview time

· the process and their rights (including the right to have a representative)

· time frames for the investigation

· requirements for confidentiality, and

· the possible consequences of the investigation. 

The investigator should then interview the person accused of bullying behaviour. If they admit to the behaviour, the matter can be referred back to their supervisor or manager for appropriate action. This may include disciplinary action and/or referral to counselling and training services. The admission of the behaviour and any remorse expressed should be viewed positively and should be taken into account when determining what disciplinary action should be taken, if any. 

If the person accused of bullying behaviour disputes the allegations, further enquiries should be carried out in an attempt to determine the facts. This may involve speaking to the target, the person accused of bullying behaviour and any witnesses and may also involve considering relevant documentation. 

Step 4 - Investigation outcomes 

The investigator should provide a report on the outcomes of the investigation. The findings should be communicated to the parties in writing. 

If the allegation cannot be substantiated, this does not mean the bullying did not occur and assistance should be provided to remedy the conflict. This may involve mediation, counselling, changed working arrangements or addressing other organisational issues that may have contributed to the circumstances of the complaint. 

If the complaint is found to be vexatious or malicious, counselling should be provided for the target. This action should be considered very seriously and should only be undertaken in the rarest of circumstances.

If the allegation is found to be substantiated, disciplinary action should be taken. The action will depend on the severity of the bullying and may include:

· an apology (if the target requests it and an apology can be sincerely given)

· a verbal or written warning

· professional counselling

· remedial training (i.e. leadership training or communication training)

· an undertaking that the behaviour will not be repeated, with regular monitoring and/or inclusion in performance agreements

· transfer to another work area

· demotion, or

· dismissal (this should only occur in the most severe cases or if it is a repeated case of bullying, and is subject to industrial laws).

Assistance should also be provided for the target, such as:

· offering professional counselling

· redressing any inequality resulting from the bullying behaviour

· re-instating of any lost privileges resulting from the bullying behaviour (e.g. re-crediting leave)

· mentoring and support from a senior manager

· providing training (i.e. resilience training, assertive communication or self-esteem programs), or

· organising an opportunity to work in a new area (this should only be done if the victim agrees and if there is no risk of bullying in the new area).

Note that mediation is not an appropriate intervention if an allegation of bullying has been substantiated. Expecting a person who has been targeted by bullying behaviour to enter into agreements with their abuser may constitute a form of punishment for the target. 

Step 5 – Post investigation 

The procedures should provide mechanisms to enable both parties to appeal against the decision if they feel they have a reason to do so. 
There should also be a follow-up review to ensure the wellbeing of the parties involved and actions taken to stop the bullying have been effective.
Principles of natural justice should be followed in all formal investigations. These principles are designed to protect all parties.


The person who is alleged to have committed the bullying should be treated as innocent unless the allegations are proved to be true.


Allegations should be investigated promptly.


All allegations need to be put to the person they are made against.


The person the allegations are made against must be given a chance to explain his or her version of events.


If the complaint is upheld, any disciplinary action that is taken needs to reflect the seriousness of the matter.


Right of appeal is explained.


Mitigating factors should be taken into account when assessing if disciplinary action is necessary.








[image: image2.jpg]S SAFE




 March 2012


[image: image2.jpg]